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SUPREME COURT OF W SCONSI N

NorI CE
This order is subject to further
editing and nodification. The

final version will appear in the
bound volume of the official
reports.

No. 03- 06

In the matter of the repeal of Ws.

Stat. 8§ 802.05, and Ws. Stat. 8§ 814.025, and FI LED

t he adoption of Rule 11 of the Federal Rul es of

Civil Procedure in lieu thereof as anmended MAR 31, 2005

Ws. Stat. § 802.05
Cornelia G dark
Clerk of Suprene Court
Madi son, W

On Decenber 19, 2003, the court held a public hearing on
the petition filed July 8, 2003, by the American Board of Trial
Advocates (ABOTA), Wsconsin Chapter; the Cvil Trial Counsel of
Wsconsin (CTCW; the Wsconsin Acadeny of Trial Lawers (WATL);
and the Litigation Section of the State Bar of Wsconsin,
seeking repeal of Ws. Stat. 8§ 802.05, and Ws. Stat. § 814. 025,
and the adoption of the 1993 anendnents to Rule 11 of the
Federal Rules of Civil Procedure in lieu thereof as anended
Ws. Stat. § 802.05.

At its ensuing open admnistrative conference the court
approved the petition, subject to further consideration of
certain issues, including the question whether sanctions should

be discretionary or mandatory, whether conpensation to persons
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victimzed by frivolous Ilitigation was available, and the
di scovery excl usion. The court discussed these and other
aspects of the petition, including the question of the court’s
authority under s. 751.12, at an open adm nistrative conference
on Novenber 16, 2004. |In response to the concerns regardi ng our
decision to repeal s. 814.025, we note that in April 1988, the
| egi sl ature adopted subsection (4) to s. 814.025 to explicitly
provide that, "to the extent s. 802.05 is applicable and differs
fromthis section, s. 802.05 applies.” As we revise s. 802.05,
we heed the |egislative directive; the differences between these
two provisions have engendered oonfusion. The | egislature has
indicated that to the extent the two provisions differ, Ws.
Stat. (Rule) 8§ 802.05 should control. Therefore, in order to
prevent confusion for litigants and the courts, as we repeal and
recreate s. 802.05, we also repeal s. 814.025. W concl ude that
this repeal is in keeping wth the legislative directive set
forth in s. 814.025(4).

The mgjority of the court now adopts the petition wth
certain nodifications, as follows:

Section 1. Effective July 1, 2005 Ws. Stat. 8 814.025 is
repeal ed.

Section 2. Effective July 1, 2005, Ws. Stat. 8 802.05 is
repealed and is recreated to read as foll ows:

802.05. Signing of pleadings, notions, and other papers;
Representations to court; Sanctions.

(1) Signature. Every pleading, witten notion, and other

paper shall be signed by at |east one attorney of record in the
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attorney's individual name, or, if the party is not represented
by an attorney, shall be signed by the party. Each paper shall
state the signer's address and tel ephone nunber, and state bar
nunber, if any. Except when otherw se specifically provided by
rule or statute, pleadings need not be verified or acconpani ed
by affidavit. An unsigned paper shall be stricken unless
omssion of the signature is corrected pronptly after being
called to the attention of the attorney or party.

(2) Representations to Court. By presenting to the court,
whet her by signing, filing, submtting, or |ater advocating a
pl eading, witten notion, or other paper, an attorney or

unrepresented party is certifying that to the best of the

person's know edge, information, and belief, forned after an
inquiry reasonable under the circunstances, al | of the
fol | owi ng:

(a) The paper is not being presented for any inproper
pur pose, such as to harass or to cause unnecessary delay or
needl ess increase in the cost of litigation.

(b) The <clainms, defenses, and other |Ilegal contentions
stated in the paper are warranted by existing law or by a
nonfrivolous argument for the extension, nodification, or
reversal of existing | aw or the establishnment of new | aw.

(c) The allegations and other factual contentions stated in
the paper have evidentiary support or, if specifically so
identified, are likely to have evidentiary support after a

reasonabl e opportunity for further investigation or discovery.
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(d) The denials of factual contentions stated in the paper
are warranted on the evidence or, if specifically so identified,
are reasonably based on a lack of information or belief.

(3) Sancti ons. I f, after notice and a reasonable
opportunity to respond, the court determ nes that sub. (2) has
been violated, the court may inpose an appropriate sanction upon
the attorneys, law firns, or parties that have violated sub. (2)
or are responsible for the violation in accordance with the
foll ow ng:

(a) How initiated. 1. ‘By notion.” A notion for sanctions
under this rule shall be made separately from other notions or
requests and shall describe the specific conduct alleged to
violate sub. (2). The motion shall be served as provided in s.
801. 14, but shall not be filed with or presented to the court
unl ess, within 21 days after service of the notion or such other
period as the court may prescribe, the challenged paper, claim
defense, contention, allegation, or denial is not wthdrawn or
appropriately corrected. If warranted, the court may award to
the party prevailing on the notion reasonable expenses and
attorney fees incurred in presenting or opposing the notion.
Absent exceptional circunstances, a law firm shall be held
jointly responsible for violations commtted by its partners,
associ ates, and enpl oyees.

2. ‘On court's initiative.” On its own initiative, the
court may enter an order describing the specific conduct that

appears to violate sub. (2) and directing an attorney, law firm
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or party to show cause why it has not violated sub. (2) with the
speci fic conduct described in the court’s order.

(b) Nature of Sanction; Limtations. A sanction inposed for
violation of this rule shall be limted to what is sufficient to
deter repetition of such conduct or conparable conduct by others
simlarly situated. Subject to the Iimtations in subds. 1. and
2., the sanction may consist of, or include, directives of a
nonnonetary nature, an order to pay a penalty into court, or,
if inmposed on notion and warranted for effective deterrence, an
order directing paynent to the novant of sone or all of the
reasonable attorneys' fees and other expenses incurred as a
direct result of the violation subject to all of the foll ow ng:

1. Monetary sanctions my not be awarded against a
represented party for a violation of sub. (2)(b).

2. Monetary sanctions may not be awarded on the court's
initiative unless the court issues its order to show cause
before a voluntary dism ssal or settlenment of the clains nade by
or against the party that is, or whose attorneys are, to be
sancti oned.

(c) Oder. Wen inposing sanctions, the court shal
describe the conduct determned to constitute a violation of
this rule and explain the basis for the sanction inposed.

(4) Prisoner litigation. (a) A court shall review the
initial pleading as soon as practicable after the action or
special proceeding is filed with the court if the action or
speci al proceeding is comenced by a prisoner, as defined in s.

801. 02(7) () (2).
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(b) The court may dism ss the action or special proceeding
under par. (a) wthout requiring the defendant to answer the
pleading if the court determnes that the action or special
proceedi ng neets any of the follow ng conditions:

1. The action or proceeding is frivolous, as determ ned

under sub. (Db).

2. The action or proceeding is wused for any inproper
pur pose, such as to harass, to cause unnecessary del ay
or to needlessly increase the cost of litigation.

3. The action of proceeding seeks nonetary damages from a
def endant who is imune from such relief.

4. The action or proceeding fails to state a claim upon

which relief may be granted.

(c) I'f a court dismsses an action or special proceeding
under par. (b) the court shall notify the departnent of justice
or the attorney representing the political subdivision, as
appropriate, of the dismssal by a procedure developed by the
director of state courts in cooperation with the departnent of
justice.

(d) The dismi ssal of an action or special proceeding under
par. (b) does not relieve the prisoner from paying the full
filing fee related to that action or special proceedi ng.

(5) Inapplicability to Discovery. Subsections (1) to (3) do

not apply to disclosures and discovery requests, responses,
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objections, and notions that are subject to ss. 804.01 to

804. 12.

Commrent s

When adopted in 1976, fornmer ss. 802.05 was patterned on the
original version of Rule 11 of the Federal Rules of Gvil
Procedure (FRCP 11). Subsequently, the legislature adopted in
1978 s. 814.025, entitled costs wupon frivolous clainms and
count ercl ai ns. Circuit courts have used essentially the sane
guidelines in the determnation of frivolousness under both

secti ons. See Jandrt v. Jerone Foods, 227 Ws. 2d 531, 549, 597

N.W2d 744 (1999). Section 814.025(4), adopted in 1988,
provided that "to the extent s. 802.05 is applicable and differs
from this section, s. 802.05 applies.” Subsection (4) was
adopted pursuant to 1987 Act 256, the sanme Act that updated
section 802.05 to conformw th the 1983 anendnents to FRCP Rul e
11. However, FRCP 11 has since undergone substantial revision

nost recently in 1993. The court now adopts the current version
of FRCP 11, pursuant its authority under s. 751.12 to regulate
pl eadi ng, practice and procedure in judicial proceedings. The
court’s intent is to sinplify and harnonize the rules of
pl eadi ng, practice and procedure, and to pronote the speedy
determ nation of litigation on the merits. |In adopting the 1993
anmendnents to FRCP 11, the court does not intend to deprive a
party wonged by frivolous conduct of a right to recovery;
rather, the court intends to provide Wsconsin courts wth

additional tools to deal with frivolous filing of pleadings and
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ot her papers. Judges and practitioners will now be able to | ook
to applicable decisions of federal <courts since 1993 for
guidance in the interpretation and application of the mandates

of FRCP 11 in W sconsin.

802. 05(3). Sancti ons. Factors that the court nay consider in
i mposing sanctions include the following: (1) Wether the
al l eged frivol ous conduct was part of a pattern of activity or
an isolated event; (2) Wiether the conduct infected the entire
pl eading or was an isolated claim or defense; and (3) Wether
the attorney or party has engaged in simlar conduct in other
l[itigation. Sanctions authorized under s. 802.05(3) may include
an award of actual fees and costs to the party victim zed by the

frivol ous conduct.

802. 05(4) Prisoner litigation. On April 17, 1998, the

| egi slature amended [former] section 802.05 as part of the
Prisoner Litigation Reform Act. 1997 Act 133, § 14. The
| egi sl ature added |anguage that requires courts to perform an
initial review of pleadings filed by prisoners and permts
dismssal if the pleadings are frivolous, used for an inproper
pur pose, seek damages from a defendant who is inmune, or fail to
state a claim This | anguage has been retained in s. 802.05, as

repeal ed and recreated by this Sup. . Order.

1993 Federal Advisory Commttee Notes to Rule 11 of the Federa

Rul es of Civil Procedure.
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The 1993 Federal Advisory Conmittee Notes to Rule 11 of the

Federal Rules of Cvil Procedure are printed for information

pur poses and have not been adopted by the court.

Pur pose of revision. This revision is intended

to

remedy problens that have arisen in the interpretation

and application of the 1983 revision of the rule.

For

enpirical exam nation of experience under the 1983
rule, see, e.g., New York State Bar Conmittee on
Federal Courts, Sanctions and Attorneys' Fees (1987);
T. WIllging, The Rule 11 Sanctioning Process (1989);
American Judicature Society, Report of the Third
Circuit Task Force on Federal Rule of Civil Procedure
11 (S. Burbank ed., 1989); E. Wggins, T. WIIging,
and D. Stienstra, Report on Rule 11 (Federal Judici al
Center 1991). For book-1ength analyses of the case
|l aw, see G Joseph, Sanctions: The Federal Law of
Litigation Abuse (1989); J. Solovy, The Federal Law of

Sanctions (1991); G Vairo, Rule 11 Sanctions:
Law Perspectives and Preventive Measures (1991).

Case

The rule retains the principle that attorneys and pro

se litigants have an obligation to the court
refrain from conduct that frustrates the ains of
1. The revision broadens the scope of

obligation, but places greater constraints on

to
Rul e
this
t he

i mposition of sanctions and should reduce the nunber

of notions for sanctions presented to the court.
subdi vision (d) renoves from the anbit of this
all discovery requests, responses, objections,

New
rul e
and

notions subject to the provisions of Rule 26 through

37.

Subdivision (a). Retained in this subdivision are the
provi sions requiring signatures on pleadings, witten
nmoti ons, and other papers. Unsi gned papers are to be

received by the Cerk, but then are to be stricken

i

the omssion of +the signature is not <corrected

pronptly after being called to the attention of

t he

attorney or pro se litigant. Correction can be nade
by signing the paper on file or by submtting a

duplicate that contains the signature. A court

may

require by local rule that papers contain additiona

identifying information regarding the parties

or

attorneys, such as telephone nunbers to facilitate
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facsimle transm ssions, though, as for onission of a
signature, the paper should not be rejected for
failure to provide such information.

The sentence in the fornmer rule relating to the effect
of answers under oath is no |onger needed and has been
el i m nat ed. The provision in the fornmer rule that
signing a paper constitutes a certificate that it has
been read by the signer also has been elimnated as
unnecessary. The obl i gati ons | nposed under
subdivision (b) obviously require that a pleading,
witten notion, or other paper be read before it is
filed or submtted to the court.

Subdi vi sions (b) and (c). These subdivisions restate
the provisions requiring attorneys and pro se
litigants to conduct a reasonable inquiry into the | aw
and facts before signing pleadings, witten notions,
and other docunents, and prescribing sanctions for
violation of these obligations. The revision in part

expands the responsibilities of [litigants to the
court, while providing greater constraints and
flexibility in dealing with infractions of the rule.
The rul e conti nues to require litigants to
"stop-and-think" before initially making |egal or
factual contentions. It also, however, enphasizes the

duty of candor by subjecting litigants to potential
sanctions for insisting upon a position after it is no
| onger tenable and by generally providing protection
agai nst sanctions if they wthdraw or correct
contentions after a potential violation is called to
their attention.

The rule applies only to assertions contained in
papers filed with or subnmitted to the court. It does
not cover matters arising for the first tinme during
oral presentations to the court, when counsel may nake
statenments that would not have been nmade if there had
been nore tinme for study and reflection. However, a
litigant's obligations wth respect to the contents of
these papers are not neasured solely as of the tine
they are filed with or submtted to the court, but
include reaffirmng to the court and advocating
positions contained in those pleadings and notions
after learning that they cease to have any nerit. For
exanple, an attorney who during a pretrial conference
insists on a claim or defense should be viewed as

10
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"presenting to the court" that contention and woul d be
subject to the obligations of subdivision (b) neasured
as of that tine. Simlarly, if after a notice of
removal is filed, a party urges in federal court the
allegations of a pleading filed in state court
(whet her as clainms, defenses, or in disputes regarding
r enoval or r emand) , it woul d be viewed as
"presenting”--and hence certifying to the district
court under Rule 11--those allegations.

The certification wth respect to allegations and
other factual contentions is revised in recognition
that sonetines a litigant nay have good reason to
believe that a fact is true or false but my need
di scovery, formal or informal, from opposing parties
or third persons to gather and confirmthe evidentiary
basis for the allegation. Tol erance of factua

contentions in initial pleadings by plaintiffs or
defendants when specifically identified as mnade on
information and belief does not relieve litigants from
the obligation to conduct an appropriate investigation
into the facts that Is reasonable under t he
circunstances; it is not a license to join parties,
make clains, or present defenses wthout any factual
basis or justification. Moreover, if evidentiary
support is not obtained after a reasonable opportunity
for further investigation or discovery, the party has
a duty wunder the rule not to persist wth that
contention. Subdivision (b) does not require a fornmal

anendnment to pleadings for which evidentiary support
is not obtained, but rather calls upon a litigant not

thereafter to advocate such clains or defenses.

The certification is that there is (or likely will be)
"evidentiary support” for the allegation, not that the
party wll prevail wth respect to its contention

regarding the fact. That summary judgnent is rendered
against a party does not necessarily nean, for

purposes of this certification, that it had no
evidentiary support for its position. On the other
hand, if a party has evidence with respect to a
contention that would suffice to defeat a notion for
summary j udgnent based thereon, it woul d  have

sufficient "evidentiary support” for purposes of Rule
11.

Deni al s of f act ual cont enti ons i nvol ve sonmewhat

11
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di fferent considerations. Oten, of course, a denial
IS prem sed upon t he exi stence of evi dence
contradicting the alleged fact. At other tinmes a
denial is perm ssible because, after an appropriate
i nvestigation, a party has no information concerning
the matter or, indeed, has a reasonable basis for
doubting the credibility of the only evidence rel evant
to the matter. A party should not deny an allegation
it knows to be true; but it is not required, sinply
because it lacks contradictory evidence, to admt an
all egation that it believes is not true.

The changes in subdivisions (b)(3) and (b)(4) wll
serve to equalize the burden of the rule upon
plaintiffs and defendants, who under Rule 8(b) are in
effect allowed to deny allegations by stating that
fromtheir initial investigation they |lack sufficient
information to form a belief as to the truth of the
al | egati on. If, after further investigation or
di scovery, a denial is no longer warranted, the
defendant should not continue to insist on that
denial. Wiile sonetinmes hel pful, formal anendnent of
the pleadings to withdraw an allegation or denial is
not required by subdivision (b).

Argunents for extensions, nodifications, or reversals
of existing law or for creation of new |law do not

vi ol ate subdi vi si on (b)(2) provi ded t hey are
"nonfrivol ous. " This establishes an objective
st andard, intended to elimnate any “enpty-head
pure-heart"” justification for patently frivol ous

argunents. However, the extent to which a litigant has
researched the issues and found some support for its
theories even in mnority opinions, in law review
articles, or through consultation with other attorneys
should certainly be taken into account in determ ning
whet her paragraph (2) has been violated. Although
argunents for a change of law are not required to be
specifically so identified, a contention that is so
identified should be viewed wth greater tolerance
under the rule.

The court has available a variety of possible
sanctions to inpose for violations, such as striking
t he of fendi ng paper; issuing an adnonition, reprimnd,
or censure; requiring participation in semnars or
ot her educational progranms; ordering a fine payable to

12



No. 03- 06

the court; referring the nmatter to disciplinary
authorities (or, in the case of governnent attorneys,
to the Attorney Ceneral, |nspector General, or agency
head), etc. See Manual for Conplex Litigation
Second, § 42.3. The rule does not attenpt to

enunerate the factors a court should consider in
deciding whether to inpose a sanction or what
sanctions would be appropriate in the circunstances;
but, for enphasis, it does specifically note that a
sanction nmay be nonnonetary as well as nonetary.
Whet her the inproper conduct was wllful, or
negligent; whether it was part of a pattern of
activity, or an isolated event; whether it infected
the entire pleading, or only one particular count or
defense; whether the person has engaged in simlar
conduct in other litigation; whether it was intended
to injure; what effect it had on the |litigation
process in time or expense; whet her the responsible
person is trained in the law, what anount, given the
financial resources of the responsible person, is
needed to deter that person from repetition in the
same case; what amount is needed to deter simlar
activity by other litigants: all of these may in a
particul ar case be proper considerations. The court
has significant discretion in determning what
sanctions, if any, should be inposed for a violation

subject to the principle that the sanctions should not
be nore severe than reasonably necessary to deter
repetition of the conduct by the offending person or
conpar abl e conduct by simlarly situated persons.

Since the purpose of Rule 11 sanctions is to deter
rather than to conpensate, the rule provides that, if
a nonetary sanction is inposed, it should ordinarily
be paid into court as a penalty. However, under
unusual ci rcumnst ances, particularly for (b)(1)
vi ol ations, deterrence may be ineffective unless the
sanction not only requires the person violating the
rule to make a nonetary paynent, but also directs that
some or all of this paynent be nmade to those injured
by the violation. Accordingly, the rule authorizes
the court, if requested in a notion and if so
warranted, to award attorney's fees to another party.
Any such award to another party, however, should not
exceed the expenses and attorneys' fees for the
services directly and unavoidably caused by the
violation of the certification requirenent. If, for

13
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exanpl e, a wholly unsupportable count were included in
a multi-count conplaint or counterclaim for the
pur pose  of needl essly increasing the cost of
litigation to an inpecunious adversary, any award of
expenses should be l[imted to those directly caused by
inclusion of the inproper count, and not those
resulting fromthe filing of the conplaint or answer
itself. The award shoul d not provide conpensation for
services that could have been avoided by an earlier
di scl osure of evidence or an earlier challenge to the
groundl ess clainms or defenses. Mor eover, parti al
rei mbursement of fees my constitute a sufficient
deterrent with respect to violations by persons having
nodest financial resources. In cases brought under
statutes providing for fees to be awarded to
prevailing parties, the court should not enploy
cost-shifting under this rule in a manner that would
be inconsistent with the standards that govern the
statutory award  of f ees, such as stated in
Christiansburg Garnment Co. v. EEOC, 434 U. S 412
(1978).

The sanction should be inposed on the persons--whether

attorneys, law firns, or parties--who have violated
the rule or who may be determined to be responsible
for the wviolation. The person signing, filing,
subm tting, or advocati ng a docunent has a

nondel egabl e responsibility to the court, and in nost
situations is the person to be sanctioned for a
vi ol ati on. Absent exceptional circunstances, a |aw
firmis to be held also responsible when, as a result
of a motion under subdivision (c)(1)(A), one of its
partners, associates, or enployees is determned to
have violated the rule. Since such a notion my be
filed only if the offending paper is not wthdrawn or
corrected within 21 days after service of the notion,
it is appropriate that the law firm ordinarily be
viewed as jointly responsible under established
principles of agency. This provision is designed to
renove the restrictions of the forner rule. Ct
Pavelic & LeFlore v. Marvel Entertainnment G oup, 493
US 120 (1989) (1983 version of Rule 11 does not
permt sanctions against law firm of attorney signing
groundl ess conpl aint).

The revision permts the court to consider whether
other attorneys in the firm co-counsel, other |aw

14
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firms, or the party itself should be held accountable
for their part in ~causing a violation. When
appropriate, the court can nmake an additional inquiry
in order to determ ne whether the sanction should be
i nposed on such persons, firns, or parties either in

addition to or, in unusual circunstances, instead of
the person actually nmeking the presentation to the
court. For exanpl e, such an inquiry may be

appropriate in cases involving governnental agencies
or other institutional parties that frequently inpose
subst anti al restrictions on t he di scretion of
i ndi vi dual attorneys enployed by it.

Sanctions that involve nonetary awards (such as a fine
or an award of attorney's fees) may not be inposed on
a represented party for causing a violation of
subdi vision (b)(2), involving frivolous contentions of
aw. Monetary responsibility for such violations is
nore properly placed solely on the party's attorneys.
Wth this limtation, the rule should not be subject
to attack under the Rules Enabling Act. See WIlly v.

Coastal Corp., --- US. ---- (1992); Business Cuides,
Inc. v. Chromatic Conmunications Enter. Inc., --- US
---- (1991). This restriction does not |limt the

court's power to inpose sanctions or renedial orders
that may have collateral financial consequences upon a
party, such as dism ssal of a claim preclusion of a
def ense, or preparation of anended pl eadi ngs.

Explicit provision is made for litigants to be
provided notice of the alleged violation and an
opportunity to respond before sanctions are inposed.
Whet her the matter should be decided solely on the
basis of witten subm ssions or should be schedul ed
for oral argunent  (or, i ndeed, for evidentiary
presentation) wll depend on the circunstances. | f
the court inposes a sanction, it nust, unless waived,
indicate its reasons in a witten order or on the
record; the court should not ordinarily have to
explain its denial of a notion for sanctions. Wether
a violation has occurred and what sanctions, if any,
to inpose for a violation are matters conmtted to the

di scretion of the trial court; accordi ngly, as under
current law, the standard for appellate review of
these decisions will be for abuse of discretion. See

Cooter & Gell v. Hartmarx Corp., 496 U S. 384 (1990)
(noting, however, that an abuse would be established

15
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if the court based its ruling on an erroneous view of
the law or on a clearly erroneous assessnent of the
evi dence).

The revision |eaves for resolution on a case-by-case
basi s, consi dering t he particul ar ci rcunst ances
involved, the question as to when a notion for
violation of Rule 11 should be served and when, if
filed, it should be decided. Odinarily the notion
should be served pronptly after the inappropriate

paper is filed, and, if delayed too |long, my be
viewed as untinely. In other circunstances, it should
not be served until the other party has had a

reasonabl e opportunity for discovery. Gven the "safe
harbor"” provisions discussed below, a party cannot
delay serving its Rule 11 notion until conclusion of
the case (or judicial rejection of the offending
contention).

Rule 11 notions should not be nmde or threatened for

m nor, inconsequential violations of the standards
prescri bed by subdivision (b). They should not be
enpl oyed as a discovery device or to test the |ega
sufficiency or efficacy of allegations in the

pl eadi ngs; other notions are available for those
purposes. Nor should Rule 11 notions be prepared to
enphasi ze the nerits of a party's position, to exact
an unjust settlenent, to intimdate an adversary into
wi t hdrawi ng contentions that are fairly debatable, to
i ncrease the costs of litigation, to create a conflict
of interest between attorney and client, or to seek
disclosure of matters otherwise protected by the

attorney-client privilege or t he wor k- pr oduct
doctri ne. As under the prior rule, the court my
defer its ruling (or its decision as to the identity
of the persons to be sanctioned) unti | final

resolution of the case in order to avoid inmmediate
conflicts of interest and to reduce the disruption

created if a di scl osure of attorney- client
communi cations is needed to determne whether a
violation occurred or to identify the person

responsi bl e for the violation.

The rule provides that requests for sanctions nust be

made as a separate notion, i.e., not sinply included
as an additional prayer for relief contained in
anot her noti on. The nmotion for sanctions is not,

16
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however, to be filed until at |east 21 days (or such
other period as the court may set) after being served.
If, during this period, the alleged violation is
corrected, as by wthdrawing (whether formally or
informally) sone allegation or contention, the notion

should not be filed with the court. These provi sions
are intended to provide a type of "safe harbor”
agai nst notions under Rule 11 in that a party will not

be subject to sanctions on the basis of another
party's notion unless, after receiving the notion, it
refuses to withdraw that position or to acknow edge
candidly that it does not currently have evidence to

support a specified allegation. Under the forner
rule, parties were sonetines reluctant to abandon a
guestionable contention Jlest that be viewed as

evidence of a violation of Rule 11; wunder the
revision, the tinmely withdrawal of a contention wll
protect a party against a notion for sanctions.

To stress the seriousness of a notion for sanctions
and to define precisely the conduct clained to violate
the rule, the revision provides that the "safe harbor”
period begins to run only upon service of the notion.

In nost cases, however, counsel should be expected to
give informal notice to the other party, whether in
person or by a telephone <call or letter, of a
potential violation before proceeding to prepare and
serve a Rule 11 noti on.

As under former Rule 11, the filing of a notion for
sanctions is itself subject to the requirenents of the
rule and can lead to sanctions. However, service of a
cross notion under Rule 11 should rarely be needed
since under the revision the court nay award to the
person who prevails on a notion under Rule 11--whether
the novant or the target of the notion--reasonable
expenses, including attorney's fees, incurred in
presenting or opposing the notion.

The power of the court to act on its own initiative is
retained, but with the condition that this be done
t hrough a show cause order. Thi s procedure provides
the person with notice and an opportunity to respond.
The revision provides that a nonetary sanction inposed
after a court-initiated show cause order be limted to
a penalty payable to the court and that it be inposed
only if the show cause order is issued before any

17



No. 03- 06

voluntary dism ssal or an agreenent of the parties to
settle the clains made by or against the Ilitigant.
Parties settling a case should not be subsequently
faced with an unexpected order from the court | eading
to nonetary sanctions that mght have affected their
willingness to settle or voluntarily dismss a case

Si nce show cause orders will ordinarily be issued only
in situations that are akin to a contenpt of court,
the rule does not provide a "safe harbor" to a
litigant for withdrawmng a claim defense, etc., after
a show cause order has been issued on the court's own
initiative. Such corrective action, however, should
be t aken into account in deci di ng what--if
any--sanction to inpose if, after consideration of the
litigant's response, the ~court <concludes that a
viol ati on has occurred.

Subdi vision (d). Rules 26(g) and 37 establish
certification standards and sanctions that apply to
di scovery di scl osures, requests, responses,
objections, and notions. It is appropriate that Rules

26 through 37, which are specially designed for the
di scovery process, govern such docunents and conduct
rather than the nore general provisions of Rule 11.
Subdivision (d) has been added to acconplish this
result.

Rule 11 is not the exclusive source for control of
i mproper presentations of cl ai s, def enses, or
contentions. It does not supplant statutes permtting
awards of attorney's fees to prevailing parties or
alter the principles governing such awards. It does
not inhibit the court in punishing for contenpt, in
exercising its inherent powers, or in inposing
sanctions, awarding expenses, or directing renedial
action authorized under other rules or under 28 U S.C
8 1927. See Chanbers v. NASCO, --- US. ---- (1991).
Chanbers cautions, however, against reliance upon
i nherent powers if appropriate sanctions can be
i nposed under provisions such as Rule 11, and the
procedures specified in Rule 11--notice, opportunity

to respond, and findings--should ordinarily be
enpl oyed when inposing a sanction under the court's
i nherent powers. Finally, it should be noted that

Rule 11 does not preclude a party frominitiating an
i ndependent action for nalicious prosecution or abuse
of process.

18
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I T IS ORDERED that notice of this repeal of § 814.025 and
and repeal and recreation of § 802.05 be given by a single
publication of a copy of this order in the official state
newspaper and in an official publication of the State Bar of
W sconsi n.

IT IS FURTHER ORDERED that the 1993 Federal Advisory
Conmttee Notes to Rule 11 of the Federal Rules of Givil
Procedure are not adopted but shall be printed for information
pur poses.

Dat ed at Madi son, Wsconsin, this 31st day of March, 2005.

BY THE COURT:

Cornelia G dark
Clerk of Suprene Court

19
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11 DAVID T. PROSSER, J. (di ssenting). | join the
dissent of Justice Roggensack in its entirety but wite
separately to enphasize ny concern about the action taken by the
court.

2 The legislature has enacted a statute that recognizes
this court's inherent power to mneke "rules" relating to
pl eading, practice and procedure in judicial proceedings.
Ws. Stat. 8§ 751.12(1). The same statute permts the court to
nmodi fy or suspend "statutes" relating to pleading, practice, and
procedure [in j udi ci al pr oceedi ngs in al | courts]."
Ws. Stat. 8 751.12(2). Because this latter power constitutes a
significant departure from the plain text of the Wsconsin

Constitution, it nust be exercised with extraordinary care.

13 The legislature explicitly Ilimted the power it
delegated to this court to nodify and suspend "statutes.” The
[imtations include a prohibition that, "The rules shall not

abridge, enlarge, or nodify the substantive rights of any
litigant." Ws. Stat. § 751.12(1).

4 The overriding issue presented in this petition is
whether Ws. Stat. 8 814.025 enbodies "substantive rights" for
litigants, because if it does, this court has no authority to

"repeal " it and replace it with a revised rule.?

1 I'n 1988 the legislature revised Ws. Stat. § 802.05, which
was originally created by court rule. 1987 Ws. Act 256. As
part of this legislation, the |egislature added subsection (4)
to Ws. Stat. § 814.025. The subsection reads: "To the extent
s. 802.05 is applicable and differs fromthis section, s. 802.05
applies.”™ |1 do not see subsection (4) as a l|legislative grant of
authority to "repeal” and rewwite Ws. Stat. 8§ 814.025.
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15 | agree conpletely wth the analysis of Justice

Roggensack on this point. By its action, the court did not fil

a void with a rule that is arguably substantive. I nstead, the
court obliterated a validly enacted statute. I could not join
the court in this endeavor even if | agreed with the ultimate
result.

16 | am authorized to state that JUSTICE JON P. WLCOX

joins this dissent.
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17 PATI ENCE DRAKE ROGGENSACK, J. (dissenting). In its
Order on Rules Petition 03-06, a majority of the court strikes
down Ws. Stat. 8§ 814.025 and Ws. Stat. § 802.05, by
"repealing” them | dissent for two reasons. First, this court
does not have the power under <either a statute or the
constitution to repeal §8 814.025, because it is a substantive
|aw that was duly created by acts of the |egislature. Second,
while this court has the power to revise 8§ 802.05 in certain
i nstances® because it began as a supreme court rule, the
revisions made by the majority are contrary to the interests of
the public. Therefore, | respectfully dissent.

A, W sconsin Stat. § 814. 025

! See Ws. Stat. § 751.12(1).
2 Wsconsin Stat. § 814.025 provi des:

(1) |If an action or special proceeding commenced
or continued by a plaintiff or a counterclaim defense
or cross conplaint commenced, used or continued by a
defendant is found, at any time during the proceedi ngs
or upon judgnment, to be frivolous by the court, the

court shall award to the successful party costs
determned under s. 814.04 and reasonable attorney
f ees.

(2) The costs and fees awarded under sub. (1)
may be assessed fully against either the party
bringing the action, speci al proceedi ng, Cross
conplaint, defense or counterclaim or the attorney
representing the party or may be assessed so that the
party and the attorney each pay a portion of the costs
and fees.

(3) In order to find an action, speci al
proceedi ng, counterclaim defense or cross conplaint
to be frivolous under sub. (1), the court nust find
one or nore of the foll ow ng:

1
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18 The Oder from which | dissent began as a rules
petition that asked the court to use its authority under Ws.
Stat. § 751.12 to "repeal" Ws. Stat. § 814.025 and Ws. Stat.
§ 802.05. Section 751.12(1) provides in relevant part:

The state suprene court shall, by rules promul gated by
it fromtine to tine, regulate pleading, practice, and
procedure in judicial proceedings in all courts, for
t he purposes of sinplifying the same and of pronoting
the speedy determnation of [litigation wupon its
merits. The rules shall not abridge, enlarge, or
nodi fy the substantive rights of any litigant.

(Enphasi s added.) The majority granted all the relief the
petitioners requested. However, in so doing, the mgjority
violated the explicit prohibition of § 751.12 by renoving
substantive rights the legislature afforded to the public under
8§ 814.025 and it exceeded the constitutional powers of this
court by striking down 8§ 814.025, the constitutional validity of
whi ch was not di sput ed.

19 The mjority's order violates Ws. Stat. § 751.12
because the rights provided to the public under Ws. Stat.

8§ 814.025 are substantive rights. One of those rights is the

(a) The action, speci al pr oceedi ng,
countercl aim def ense or Cross conpl ai nt was
comenced, used or continued in bad faith, solely for
pur poses of harassing or maliciously injuring another.

(b) The party or the party's attorney knew, or
shoul d have known, t hat the action, speci al
proceedi ng, counterclaim defense or cross conplaint
was W thout any reasonable basis in law or equity and
coul d not be supported by a good faith argunment for an
extension, nodification or reversal of existing |aw

(4) To the extent s. 802.05 is applicable and
differs fromthis section, s. 802.05 applies.

2
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requirenent that if a circuit court concludes that a litigant

has been the victimof frivolous litigation the court nust grant

the victim recovery of the reasonable attorney fees and costs
that were incurred because of the frivolous nature of the
proceedi ngs. 3 Wthout this right, victims of frivolous
litigation nmust pay their own attorney fees.* Stated another
way, one of the rights the legislature provided under § 814.025
required courts to nmke victins of frivolous Ilitigation whole
for the financial harm they were forced to endure through no
fault of their own.

10 Wsconsin Stat. § 802.05 and Ws. Stat. § 814.025 have
never been interpreted as co-extensive in all their provisions.
As 8§ 814.025(4) acknow edges, there are differences between the
two statutes. For exanple, both § 802.05 and § 814.025 apply to
signing a frivolous pleading to commence an action, but "only

§ 814.025 also authorizes the inposition of sanctions for

3 W sconsin St at . 8§ 814.025 has been consi stently
interpreted as requiring the circuit court to award costs and
reasonable attorney fees if the proceedings are held to be
frivolous. See, e.g., Jandrt v. Jerone Foods, Inc., 227 Ws. 2d
531, 563, 597 N.W2d 744 (1999); Sommer v. Carr, 99 Ws. 2d 789,
799, 299 N.W2d 856 (1981); Stoll v. Adriansen, 122 Ws. 2d 503,
511, 362 N.W2d 182 (Ct. App. 1984).

“ Wsconsin lawsuits operate under the American Rule,
wherein each party pays his or her own attorney fees, unless
there is a statutory or a contractual right to be reinbursed for
the reasonable attorney fees incurred. Wnkelman v. Kraft
Foods, Inc., 2005 W App 25, Y18, _ Ws. 2d _ , _  NWwW2d
_ Accordingly, Ws. Stat. 8§ 814.025 provided a substantive
right that changed the Anerican Rule when the litigation was
held to be frivol ous.
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nb

continuing a frivolous action. Therefore, in addition to

provi ding a nmandatory nake whole renedy to victins of frivolous
| awsuits that § 802.05 does not provide, § 814.025 also contains
broader applicability than 8§ 802.05. These two exanples, where
relief is mandatory and the application is broader under
§ 814.024, denonstrate that 8§ 814.025 provides sonething nore
than a nethod of enforcing a right, as a procedural statute
woul d. It grants substantive relief to victinms of frivolous
| awsui ts.

11 Black's Law Dictionary's definition of "substantive
| aw' supports ny conclusion that the rights renoved by the
repeal of Ws. Stat. 8§ 814.025 are substantive provisions of the

| aw. Bl ack' s defi nes substantive | aw as:

The part of the law that creates, defines, and
regul ates the rights, duties, and powers of parties.
.o "So far as the admnistration of justice is
concerned with the application of renedies to violated
rights, we may say that the substantive |aw defines
the renedy and the right, while the |Iaw of procedure
defines the nodes and conditions of the application of
the one to the other.”

Black's Law Dictionary 1470 (8th ed. 2004) (quoting John

Sal nond, Jurisprudence 476 (G anville L. WIllianms ed., 10th ed.

1947) (enphasis added)). Furthernore, § 814.025 was enacted

with the objective of creating substantive rights.?®

> Wsconsin Chiropractic Ass'n v. State of Wsconsin
Chiropractic Examining Bd., 2004 W App 30, 917, 269 Ws. 2d
837, 676 N.W2d 580 (enphasis added).

® Letter from Thomas S. Hanson to the court (COct. 29, 2004).

4
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12 Twenty-seven years ago, in 1978, the conbined efforts
of the legislature and the governor <created Ws. Stat.
§ 814. 025. 1977 Assenbly Bill 237, which began the process to

create 8§ 814.025, was authored by then Representative Thomas S.

Hanson. Twenty-eight colleagues in the Assenbly joined
Repr esentative Hanson as sponsors of the bill. The analysis by
the Legislative Reference Bureau shows that the bill's purpose

was to create a substantive right of paynent for those who had

been victim zed by frivolous | awsuits:

Under this proposal, if a court, upon judgnent
determ nes that an action, speci al pr oceedi ng,
counterclaim or cross conplaint is frivolous, the
court will be required to award reasonabl e court costs
and attorney fees to the successful party. The costs
and fees mmy be assessed fully against either the
unsuccessful party or his or her attorney or assessed
to require partial paynment by both the party and the
attorney. "Frivolous" refers to situations where the
realistic chances of ultimte success are slight.’

113 During the hearings on Rules Petition 03-06, M.
Hanson wrote to the court objecting to the petitioners' request
that the court strike down Ws. Stat. § 814.025. He stated that
"[t]he purpose [of § 814.025] was to mmke the victim of a
frivolous action whole again." He explained that "[m aking
sanctions discretionary and permtting sonething less than a
'make whole' recovery for the victim are clearly contrary to
what | intended when we passed 8§ 814.025." M. Hanson voiced
his strong disagreenent with "elimnating the victims right to

recover." As he explained, in enacting § 814.025, the

" Legislative Reference Bureau drafting file for 1977 A B.
237 (enphasis added).
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| egi sl ature was not passing a procedural statute; rather, it was
creating a "substantive right of recovery” for nenbers of the
public who are victimzed by frivolous | awsuits.?®

14 1In addition to having no statutory authority to strike
down Ws. Stat. § 814.025, this court has no constitutional
power to do so. The Wsconsin Suprene Court derives its
constitutional powers from Article VII of the Wsconsin
Constitution. The constitution provides that the supreme court
has superintending and admnistrative authority over all
W sconsin courts;® it has both appellate and original action

° and it has the power to renmpve cases from the

jurisdiction;?!
W sconsin Court of Appeals and to accept certifications from
that court. Neither Article VII, nor any other provision of
the Wsconsin Constitution, gives this court the power to strike
down a substantive law created by the legislature and the
governor under the constitutional powers granted to those two

branches of government,'? unless the statute is unconstitutional,

under either the Wsconsin Constitution or the United States

8 Hanson, supra note 6.

® See Wsconsin Constitution, Article VII, § 3(1).
¥ See id. at § 3(2).

1 See id. at § 3(3).

12 Article 1V, § 1 provides that "[t]he legislative power
shall be vested in a senate and assenbly."” Article V, 8§ 10
grants the governor the power to approve or to veto bills
enacted by the | egislature.
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Constitution.? However, a majority of this court refused to
hear M. Hanson's plea or to consider the constitutiona
confrontation with the legislature that its actions create. By
striking down § 814.025, the nmmjority causes this court to
i nvade the province of the |egislature.*

15 The Wsconsin Suprene Court has no power to strike
down substantive statutes that it concludes are not good public
policy or for which it believes it has a better plan than the
| egi sl ature for the subject addressed in a statute. To do so is
a violation of the separation of powers, a principle that is not

expressly stated in the constitution, but "inplicit in the

13 As we explained in Gty of MIwaukee v. State, 193 Ws.
423, 428, 214 N W 820 (1927), "Wiere the legislature has
enacted statutes within the proper field of |egislation and not
violative of the provisions of the federal and state
constitutions, its wedicts are suprene, and they cannot be
interfered with by the courts . "

4 1'n Door County v. Hayes-Brook, 153 Ws. 2d 1, 449 N W 2d
601 (1990), Chief Justice Abrahanmson explained her concerns for
the proper interaction of this court wth acts of the
| egi sl ature. In Door County, a circuit court had appointed an
attorney to represent an indigent defendant at county expense at
a higher rate than SCR 80.02 set out. The majority held that
the higher rate was permssible, notwthstanding SCR 80.01 or
80. 02. In concurrence, Chief Justice Abrahanmson reviewed the
under pinnings of SCR 81.01 and 81.02 and explained "the court
has no power analogous to the legislature's to repeal a
| egislatively enacted statute.” Id. at 27 (Abrahanmson, J.,
concurring). The Chief Justice also voiced strong concerns that
"[t]he majority opinion thus raises a significant constitutional
guestion of judicial wusurpation of |egislative powers and
creates a confrontation of constitutional magnitude between the
| egislature and this court." 1d. at 29.

7
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provi sions vesting |egislative, executive and judicial powers in
three separate branches of state governnment."?'®
116 The petitioners should have been directed by this

court to take their concerns about Ws. Stat. § 814.025 to the

| egi sl ature. That is the correct constitutional route for
repeal of a substantive statute. In order to prevail on that
route to repeal, the petitioners would have had to have

convinced a mpjority of the Assenbly and a mmjority of the
Senate that their cause was just to all affected by § 814.025.
However, under Rules Petition 03-06, the petitioners needed to
persuade only four justices that § 814.025 should be struck
down, a nuch nore linmted undertaking. That a majority of this
court assists the petitioners in subverting the role of the
| egislature in our tripartite system of governnent is poor
precedent that has the potential for far-reachi ng conseqguences.
B. W sconsin Stat. § 802.05

117 1 also have significant concerns about the court's
striking down Ws. Stat. 8§ 802.05 and replacing it with the
current version of Rule 11 of the Federal Rules of Givil
Procedur e. VWiile sone of the provisions in 8 802.05 are
procedural and therefore within the constitutional power of the

6

court to revise,® we were presented with no infornmation from any

of Wsconsin's many courts that 8§ 802.05 was causing problens

15 State v. Holnes, 106 Ws. 2d 31, 42, 315 N.w2d 703
(1982) .

® See In re Constitutionality of Section 251.18 of the
W sconsin Statutes, 204 Ws. 501, 502, 236 NW 717 (1931).

8
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for them?’ Furthernore, the revised rule does not apply to
di scovery costs generated in a frivolous [awsuit, even though in
a civil lawsuit, discovery is often one of the nobst costly
items. Also, the revised rule directs that the usual recipient
of any paynent will be the court rather than the injured party.
This change shifts the focus of the statute away from
conpensation to the victim All in all, the revised § 802.05
that is provided for in the Order does nuch to protect |awers,
but it does so at the expense of protecting the public fromthe
expenses incurred in needless litigation. As the only attorney

who argued agai nst granting the requested rul e change sai d:

The proposed rule has no teeth. It represents a
subst anti al fi nanci al "hit" for the unfortunate
client[s], stuck in a frivolous lawsuit, through no
fault of their own. Nobody is going to bother

applying for sanctions that nay not even recover the
costs of the application. The client[s] do[L not want
a noral victory—they want to be made whole.?!

118 During the hearings on Rules Petition 03-06, the

court's attention was directed to our decision in Jandrt .

7 After receiving the petition, we should have solicited
input fromthe circuit courts of Wsconsin to detern ne whether
Ws. Stat. 8§ 802.05 was causing problens in our courts, but we
did not. W sinply patterned the revised 8 802.05 on the 1993
revisions to Federal Rule 11. Federal Rule 11 was al so revised
at the request of attorneys when 80% of the district court
judges believed former Rule 11 had a positive effect and should

have been retained in its then current form See Advisory
Committee on Civil Rules, Interim Report on Rule 11 (1991),
reprinted in Georgene M Vairo, Rule 11 Sanctions: Case Law
Perspectives and Preventive Measures, App. [1-8-1-10 (2d ed.
1992) .

8 Letter from Anthony R Varda to the court (Sept. 30,
2004).
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Jerome Foods, Inc.,'® which addressed both Ws. Stat. § 802.05

and Ws. Stat. § 814.025. This court affirmed a circuit court
award of substantial attorney fees and costs pursuant to
§ 814.025.%° |n Jandrt, the plaintiffs' attorneys were found to

1 The notion

have continued a |awsuit after it becane frivol ous.?
to find the lawsuit frivolous was not brought until after the
plaintiffs had voluntarily dism ssed. Wil e that decision and
the valid concerns for access to justice that it raised are not
forgotten, the concerns of the dissent in Jandrt®® could have
been addressed w thout the whol esale revision of 8 802.05 or the
repeal of § 814.025.

119 For exanple, adding a procedural safe harbor provision
to statutes dealing with frivolous actions would have prevented
chilling a plaintiff's right of access to the courts and at the
same tine protected a defendant's right not to be subjected to
|l egal fees incurred defending a lawsuit that should not have
continued.?® The addition of a safe harbor provision would not

have violated the nmandatory nake whol e renmedy established by the

legislature in Ws. Stat. 8§ 814.025 or the renedies for

19 227 Ws. 2d 531, 597 N.W2d 744 (1999).
20 |d. at 5309.
2L d.

22 Chi ef Justice Abrahamson and Justice Bradl ey dissented in
Jandrt. They are two of the justices who nmake up the four-
menber nmajority for the Oder that strikes dowm Ws. Stat.
§ 814.025 and Ws. Stat. § 802.05.

23 See John Shapard, et al., Federal Judicial Center, Report
of a Survey Concerning Rule 11, Federal Rules of Cvil Procedure
4 (1995).

10
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di scovery undertaken in a frivolous proceeding that are
currently provided in both 8 814.025 and Ws. Stat. § 802.05. A
procedural safe harbor had the unani nous support of the court.

120 In ny view, the court chose a drastic approach to the
probl em t hat was presented because, with only one exception, al
the attorneys who participated in the process requested the
court to repeal Ws. Stat. § 814.025 and Ws. Stat. § 802.05
Lawers are accustomed to presenting their wshes in a
per suasi ve fashion, and when nenbers of both the plaintiff's bar
and the defense bar joined in the request, a ngjority of the
court |istened. But who listens to the public? Who | ooks out
for the public—for the "little guy" who can so easily be
overwhel ned by judicial process? Who makes certain that the
public knows that a hearing is being held where the court is
bei ng asked to elimnate substantive rights that the |egislature
created to benefit the public?*® The highest duty of this court
is to protect the public interest. Accordingly, | cannot join
the Order granting the relief requested in Rules Petition 03-06.

21 For the foregoing reasons, | respectfully dissent.

22 | am authorized to state that Justices JON P. W LCOX
and DAVID T. PROSSER, JR join in this dissent.

24 \While this court has fully conplied with the notice
requirenments for a rule-making hearing, in ny view the notices
are insufficient to adequately inform the public about the
pr oceedi ngs. Only one person spoke on behalf of the public
interest at the court's hearings.

11
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